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Judge EFFRON delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted Appellant, contrary to his pleas, of failure
to go to his appointed place of duty, violation of a | awf ul
general regulation that prohibited personal use of a governnent
credit card, two specifications of wongfully using cocaine, and
maki ng and uttering checks and then dishonorably failing to
mai ntain sufficient funds to cover them in violation of
Articles 86, 92, 112a, and 134, Uniform Code of MIlitary Justice
(hereinafter UCMJ), 10 U.S.C. 88 886, 892, 912a, and 934,

(2002), respectively. He was sentenced to confinenent for 8
years, forfeiture of all pay and all owances, and reduction to E-
1. The convening authority reduced Appellant's confinenent to 6
years, and ot herw se approved the sentence.

The Court of Crim nal Appeals set aside the specifications
i nvol ving the use of cocaine as incorrect in law, affirnmed the
bal ance of the findings, and set aside the sentence. The court
authorized a rehearing on the two cocai ne specifications at the
di scretion of the convening authority. The court added that if
t he convening authority determ ned that a rehearing on those
specifications would be inpractical, the convening authority

coul d dism ss those specifications and either reassess the
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sentence or order a sentence rehearing on the remaining findings
of guilty.

The case was referred to a successor convening authority,
who determ ned that a rehearing would be inpractical. The
successor convening authority dism ssed the specifications of
cocai ne use, and he reassessed the sentence. The sentence
approved by the convening authority consisted of forfeiture of
$600. 00 pay per nmonth for 4 nonths and reduction to E-6. United

States v. Josey, 56 MJ. 720, 721 (AF. C&. Cim App. 2002).

Upon further review, the Court of Crimnal Appeals affirnmed
both the remai ning findings and the sentence as approved by the
convening authority. Id. at 722-723. |In addition, the court
directed that Appellant receive credit for confinenent served
following the initial convening authority’s action. The court
held that the credit would be applied against the forfeitures,

but not against the reduction. 1d. at 722, citing United States

V. Rosendahl, 53 MJ. 344, 347-48 (C. A A F. 2000).

On Appellant’s petition, we granted review of the foll ow ng
i ssue:

WHETHER APPELLANT | S ENTI TLED TO CREDI T

AGAI NST HI'S REDUCTI ON I N RANK FOR SERVI NG 30
MONTHS AND 28 DAYS OF POST- TRI AL CONFI NEMENT
AS PART OF A SENTENCE WH CH WAS LATER SET
ASI DE AND VWHERE THE SUBSEQUENTLY APPROVED
SENTENCE DI D NOT | NCLUDE CONFI NEMENT.
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We concl ude that Appellant is not entitled to credit under
Rosendahl, and we remand the case for further consideration for

the reasons set forth in Part Il of this opinion.

| . BACKGROUND

I n Rosendahl, we noted that service nenbers are protected
with respect to each of the three conponents of the
constitutional prohibition against double jeopardy. “In the
mlitary, as in civilian life, the followng are prohibited: (1)
trial for the same offense after acquittal; (2) trial for the
sane of fense after conviction; and (3) multiple punishnents for
the same offense.” 53 MJ. at 347. See Articles 44, 63, and
75(a), UCMJ, 10 U.S.C. 88 844, 863, 875(a)(2000); Rule for
Courts-Martial (hereinafter RC.M) 810(d)(1) and 1107(f)(5)(A),

Manual for Courts-Martial, United States (2002 ed.)(hereinafter

MCM. See also North Carolina v. Pearce, 395 U S. 711 (1969).

The issue of multiple punishnents presents a unique
situation in the mlitary justice system because the court-
martial process serves disciplinary as well as crimnal |aw
functions. A critical elenent of the disciplinary process
involves the authority to include in the sentence certain
el enents that affect mlitary personnel adm nistration, such as

forfeiture of pay, restriction to specified limts, reprimnds,
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reduction in grade, and punitive discharges. See R C. M
1003( b) .

W consi dered in Rosendahl the issue of whether it was
appropriate to provide credit agai nst prior punishnment when the
sentence adjudged in the first proceeding involved a traditional
crimnal |aw puni shnent (e.g., confinenent) and the sentence
adj udged in the second proceeding involved a disciplinary
consequence affecting personnel adm nistration (e.g., a punitive
di scharge). W concluded that the conversion formula set forth
in the Manual for Courts-Martial for crediting inproper
confinement under R C.M 305(k) provided an appropriate neasure
for crediting various types of punishnment for purposes of forner
j eopardy, including confinenent, hard | abor w thout confinenent,
restriction, forfeitures, and fines. 53 MJ. at 347.

We al so took note of the Drafter’s Analysis of R C M
305(k), which observed that the Rule did not provide a
conversion fornmula for reduction and punitive separations
““because these penalties are so qualitatively different from
confinenent that the fact that an accused has served confinenment
whi ch was technically illegal should not automatically affect
these forms of punishment”. Manual, supra, at A21-20.” 1d. W
concluded that simlar considerations should apply to the
application of credit for forner jeopardy, observing that “these

personnel -rel ated puni shments are not applicable in civilian
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crimnal trials . . . [and] we do not read Pearce as requiring
credit against punishnents unique to mlitary life where there
is no readily neasurabl e equival ence between confinenment and the
personnel related puni shments of reduction and punitive
separation.” |d. at 348.

The accused in Rosendahl had served 120 days of confinenent
as a result of the sentence in his original trial. After the
results were set aside on appeal, a rehearing was held, and the
accused was sentenced to a bad-conduct discharge and reduction
in grade. The sentence did not include confinenment or
forfeitures. On appeal, the accused contended that his punitive
di scharge should be set aside as a neans of crediting his prior
confinement. He did not request credit in the formof nodifying
his reduction in rank. W concluded that his 120 days’
confinement was “so different froma punitive discharge that we
do not find themto be equivalent in this case.” 1d. (footnote
omtted). W also noted: “Whether a different result m ght be

warranted in a case involving lengthy confinement is a matter we

need not address until such a case is presented to us.” 1d.
1. DI SCUSSI ON
A

In the present case, Appellant served 925 days of

confinement pursuant to the sentence the initial convening
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authority approved. This sentence was set aside on appeal. The
reassessed sentence, which did not include confinenent,
consisted of a reduction in rank and forfeitures of pay. The
Court of Crimnal Appeals concluded that he was entitled to
credit for the tinme served in confinenent, and provided himwth
credit against his approved sentence to forfeitures, but did not
provi de credit against his reduction in rank. In his appeal to
this Court, Appellant notes that in Rosendahl we |eft open the

i ssue of whether such credit should be provided in a case

i nvol ving |l engthy confinenent, and that his confinenent for 925

days constitutes such a case.

B

As a prelimnary matter, we note that the issue before us
i nvol ves former-jeopardy credit, not conpensation for
confinement served as part of a sentence subsequently set aside.
As a matter of federal |aw, conpensation generally is not
provi ded to persons who serve tinme in confinenent as a result of
an initial trial that is set aside, even if a subsequent
proceeding results in acquittal, a sentence to no confinenent,
or a sentence to confinenent for a period shorter than the
initial sentence. Federal |aw provides only a very limted
opportunity for persons wongly convicted in federal civilian

crimnal trials to obtain damages or attorneys fees. See 28
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U S.C. § 2513 (2000); Act of Nov. 26, 1997, Pub. L. No. 105-119,

8§ 617, 111 Stat. 2440, 2519. R gsbee v. United States, 204 F.2d

70 (D.C. Cir. 1953). The issue before us is whether credit is
avai l able for the confinenent served as a result of the initial

pr oceedi ngs.

C.

Upon further consideration of this issue, we conclude that
repri mands, reductions in rank, and punitive separations are so
qualitatively different from other punishnments that conversion
is not required as a matter of law. Al though a punitive
separation potentially involves nonetary consequences,
particularly with respect to veterans’ benefits, the primry
i npact involves severance of mlitary status. The issue of
whet her a nenber of the arned forces should or should not
receive a punitive discharge reflects a highly individualized
judgnment as to the nature of the offense as well as the person’s
past record and future potential, and does not lend itself to a
standard conversion fornul a.

Simlar considerations apply with respect to repri mnds,
whi ch have no direct nonetary consequences, and reductions in
rank. Although a change in rank has a clear nonetary
consequence wWith respect to basic pay, an individual’s rank in

the mlitary involves far nore than noney. The primary
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attribute of rank is one’s relative status with respect to his
or her fellow nenbers of the arnmed forces. Many of the central
features of mlitary life -- such as assignnents, privileges,
responsi bilities, and accountability -- are directly tied to
rank. Because the factors applicable to inposing a reduction in
rank reflect highly individualized judgnents about mlitary
status, it is not appropriate to inpose a generally applicable
monetary formula for crediting periods of confinenent or other

puni shnments agai nst a sentence to reduction.

D

The absence of reprimands, reductions, and separations from
the conversion fornula in the MCM under R C.M 305(k) reflects
the traditional exclusion of such punishnments from standard
conversion tables in prior editions of the Manual. For exanple,
both the 1951 and 1969 editions of the Manual, which permtted
the court-martial to substitute various punishnents for the
puni shments listed in the then-existing Table of Maxi num
Puni shnents, did not include reprimnds, reductions, and
di scharges in the conversion authority. Para. 127c(2), Mnual

for Courts-Martial, United States (1969 Rev.); para. 127c(2),

Manual for Courts-Martial, United States (1951).

We al so have consi dered whether to mandate use of the

comut ati on power to provide forner-jeopardy credit. Although a
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conveni ng authority may commute a puni shnent such as a punitive
di scharge into another form of punishnent under Article 60(c),
UucMvi, 10 U. S.C. § 860(c)(2000), such action is a matter of
command prerogative. Comutation involves a reduction in
penalty rather than a substitution, and it is highly case-

specific. See Waller v. Swft, 30 MJ. 139, 143 (C.MA 1990).

There is no formul a guiding such action that could provide a
standard fornula for former-jeopardy credit. The litigation
concerni ng use of the commutati on power — even when requested
by an accused -- underscores the difficulty of converting
repri mands, reductions, and discharges into other forns of

puni shnment. See, e.g., United States v. Carter, 45 MJ. 168,

170-71 (C. A A F. 1996); VWaller, 30 MJ. at 143-45.

E

A convening authority has broad authority to commute a
sentence into a different formso long as it involves a
reduction in penalty. Wller, 30 MJ. at 143. Although a
convening authority reviewing a case upon remand is not required
as a matter of law to convert a reprimand, reduction in grade,
or punitive separation to another form of punishnment for
pur poses of providing forner-jeopardy credit, the convening
authority is enpowered to do so as a matter of conmand

prerogative under Article 60(c). |In the present case, the

10
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substitute convening authority reassessed the sentence to a
reduction to the grade of E-6 and forfeiture of $600.00 pay per
nonth for 4 nonths, and he further stated in his action that
appellant “will be credited with any portion of the puni shnent
served from5 Novenber 1998 to 30 May 2001 under the [prior]
sentence . . . .7

In the context of this case, the action of the convening
authority is anbiguous. It is not clear whether the convening
authority intended for the credit to be applied as a matter of
| aw agai nst the forfeitures, or whether he also intended to
provi de credit against the reduction as a matter of comrmand
prerogative. It is also not clear whether the convening
authority fully considered the sentence reassessnent

requirenents of United States v. Sales, 22 MJ. 305 (C MA

1986) and United States v. Reed, 33 MJ. 98 (C M A 1991).

Accordingly, the record should be remanded to the conveni ng
authority for clarification, both with respect to credit and

conpliance with Sal es and Reed. |If the convening authority

intended to provide a credit against the reduction as a matter
of command prerogative, he shall set forth the specific credit.
Upon further review under Article 66(c), UCMIJ, the Court of
Crim nal Appeals shall ensure that the action of the convening
authority is in accord with this opinion and the sentence

reassessnment requirenents of Sal es and Reed.

11
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I 11. CONCLUSI ON
The decision of the United States Air Force Court of
Crim nal Appeals and the action of the convening authority are
set aside. The record is returned to the Judge Advocate GCeneral
of the Air Force for a remand to the convening authority for a

new post-trial action consistent with this opinion.
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